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DISTRICT COURT OF LOGAN COUNTY

STATE OF OKLAHOMA
OKLAHOMA DEPARTMENT OF )
SECURITIES, ex el. Irving Faught, )
Administrator )
)
Plaintiff, )
)
V. ) Case No. CJ 2004-256
)
MARSHA SCHUBERT, an )
Individual, and dbe SCHUBERT AND )
ASSOCIATES, et al. )
)
Defendants. )
NOTICE OF HEARING

PLEASE TAKE NOTICE that a hearing has been set for August 11, 2005 at
11:00 am, regarding intervening party Richard LeBoeuf’s INTERVENOR’S MOTION
TO QUASH SUBPOENA in Judge Worthington’s Court, located at 301 E. Harrison,

Room 201, Guthrie, Oklahoma 73044,

Respectfitlly submutted,

OB

Alexander L. Bednar, Esq., OBA # 19635
P.O. Box 3021

Oklahoma City, OK 73101

Telephone: (405) 235-2800

COUNSEL FOR RICHARD LEBOEUF
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CERTIFICATE QF SERVICE

On this 10® day of July, 2005, a true and correct copy of the foregoing pleadings
was properly served upon:

Douglas Jackson
-323 West Broadway
Post Office Box 1549
Enid, OK 73702

Mack Martin

Suite 360

119 N. Robinson Ave.
Oklahoma City, OK 73102

Bradley Davenport
323 West Broadway
Post Office Box 1549
Enid, OK 73702

Gem Stuckey

120 N. Robinson,

Suite 860

Oklahoma City, OK 73102

Dept of Securitics
C% Irving Faught
Administrator
120 N. Robingon
Suite 860

Oklahoma City, OK 73102 5 %

Alexander Bednar
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DISTRICT COURT OF LOGAN COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
SECURITIES, ex rel, Irving Faught,
Administrator

Plaintiff,

MARSHA SCHUBERT, an
Individual, and dba SCHUBERT AND

)
)
)
)
g
V. ) Case No. CJ 2004-256
)
)
ASSOCIATES, et al. )

)

)

Defendants.

INTERVENOR’S MOTION TO QUASH SUBPOENA

Intervenor Richard LeBoeuf hereby requests that this Court quash a subpoena
served on him by the Department of Securities less than 48 hours ago, asking him to
appear at a jurisdictional hearing on August 12, 2005, in Logan County. Mr. LeBocul
reduesté such emergency relief for the faet that the August 12 hearing is jurisdictional in
nature and based on issues of law, and also for the fact that an August 26, 2005 hearing in
Oklahoma County is designed for discovery purposes and case management, involving
the same case and controversy, making his appearance in Logan County unduly

burdensome and unnecessary. In support thereof, Mr. LeBoeuf proposes the following:

ISSUES OF LAW AND FACT SUPPORTING QUASHING
1. Mr. LeBoeuf was served with this snbpoena in the last 48 hours, and
undersigned counsel has been forced to file this accelerated Motion to Quash speedily.
2. Undersigned counsel had spoken with counsel for the Department of
Securities on or about Thursday August 4, 2005, in response to an email threatening to

subpoena Mr. LeBoeuf for the August 12 hearing. In that conversation, undersigned

K004
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counsel alerted Ms. Cornmesser of the Department, of a hearing regarding case
management and discovery that she herself had requested be set for August 26, 2005, in
Oklahoma County.

3. Because the August 26 hearing in Qklahoma County is designed to
organize discovery of individuals such as Mr. LeBoeuf, undersigned counsel requested of
Ms. Cornmesser the purpose of subpoenaing Mr. LeBoeuf in Logan County’s
jurisciictional hearing on issues of law. Ms. Commesser then stated she did not “need to
tell” undersigned counsel the purpose of the subpoena.

4, Mr. LeBoeuf has never received Iégal notice of any Logan County
hearing until this hearing on August 12 in Logan County.

5. Under 12 Okla. Stat. Ann. § 2004.1(C)(1), Ms. Commesser and the
Deparﬁnent are under statutory duty to “take reasonable steps to avoid imposing undue
burden or expense on a person subject to that subpoena.” EXHIBIT A.

3. Because the Department and Ms. Cornmesser have set a date in Oklahoma
County, on August 26, 2005, to plan discovery for Mr. LeBoeuf and others, and were
reminded of that agreed-upon date in conversation with undersigned counsel, their
request that Mr. LeBoeuf to appear in Logan County on August 12 (with no instructions)
duplicates the discovery in Oklahoma County, and is therefore an undue burden. Young v.
Macy, 21 P.3d 44 (Okla. 2001) at 4y 12-15.

6. The Court “shall quash™ a subpoena if it: (1) fails to allow reasonable time
for compliance,” or “subjects a person to an undue burden.” 12 lea. Stat. Anm. §

2004.1(C)(3)(a).
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7. Furthermote, the Department has not shown the required “substantial need
for testimony” of Mr. LeBoeuf exists on August 12, 2005, as that ntervenor’s hearing
regards issues of law and jurisdictional matters. 12 Okla. Stat. Ann. § 2004.1(C)(3)(b).

| & . The issue of forum non conveniens, set to be heard on August 12 in this
case, regards whether this case should be transferred to Oklahoma County, where
discovery is set to begin on August 26, 2005. The Department appears to be wasting tax
dollars by serving dozens of parties in the Oklahoma County case, for an unexplaincd
reason, to appear in Logan County, on a matter relating to- issues of law. Kennedy v.
Henderson, 794 P.2d 754 (Okla. 1990) at 4 1.

9. Mr. LeBoeuf has a strenuous working schedule, and manages
construction workers, and had Ionly planned to appéar through legal counsel on August
12, for a jurisdictional motion filed. As such, forcing him to appear without specified
reason seems oppressive and unnecessary.

10. Oklahoma Criminal statutes, by analogy, show the legislature’s intent
that subpoenas of wimesses outside of county must be accompanied by an affidavit
showing that the attendance of a witness is “material and necessary.” 22 Okla. Stat.
Ann. § 715. Neither the Department nor the Receiver have demonstrated any meaningful
reason for the attendance of Mr. LeBoeut at the August 12 hearing. EXHIBIT B.

CONCLUSION AND PRAYER

WHEREFORE, Intervening party LeBoeuf respectfully requests that this Court

quash the subpoena issned August 8, within four days of the August 12, 2005 hearing for

the reasons that: (i) it is not specific as to purpose, (ii) it is unduly burdensome,




08/10/05 WED 15:33 FAX 4052355800 RIFE & WALTERS o007

unnecessary, and duplicative (since discovery conference is set for August 26 in

Oklahoma County), and(iii) fails to allow reasonable time for compliance.

Respectfully Submitted,

Oty oo —

Alexander L. Bednar, Esq., OBA # 19635
3030 Bank One Center

100 N. Broadway

Oklahoma City, OK 73102

Telephone: (405) 239-3300

Facsimile: (405) 235-3352

COUNSEL FOR PLAINTIFF
RICHARD LEBOEUF
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CERTIFICATE OF SERVICE

On this 10% day of August, 2005, a true and correct copy of the foregoing
pleadings was properly served upon:

Douglas Jackson

323 West Broadway
Post Office Box 1549
Enid, OK 73702

Mack Martin

Suite 360

119 N. Robinson Ave.
Oklahoma City, OK 73102

Bradley Davenport
323 West Broadway
Post Office Box 1549
Emd, QK 73702

Gerri Stuckey

120 N. Robinson

Suite 860

Oklahoma City, OK 73102

Dept of Securities

C% Irving Faught
Administrator

120 N. Robinson

Suite 860

Oklahoma City, OK 73102

Rlexander Bednar
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